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care is required or unless complica-
tions develop; or an absence because of 
an employee’s use of an illegal sub-
stance, unless the employee is receiv-
ing treatment for substance abuse by a 
health care provider or by a provider of 
health care services on referral by a 
health care provider. Ordinarily, unless 
complications arise, the common cold, 
the flu, earaches, upset stomach, minor 
ulcers, headaches (other than mi-
graines), routine dental or orthodontia 
problems, and periodontal disease are 
not serious health conditions. Aller-
gies, restorative dental or plastic sur-
gery after an injury, removal of can-
cerous growth, or mental illness result-
ing from stress may be serious health 
conditions only if such conditions re-
quire inpatient care or continuing 
treatment by a health care provider.) 

Son or daughter means a biological, 
adopted, or foster child; a step child; a 
legal ward; or a child of a person stand-
ing in loco parentis who is— 

(1) Under 18 years of age; or 
(2) 18 years of age or older and in-

capable of self-care because of a mental 
or physical disability. A son or daugh-
ter incapable of self-care requires ac-
tive assistance or supervision to pro-
vide daily self-care in three or more of 
the ‘‘activities of daily living’’ (ADL’s) 
or ‘‘instrumental activities of daily liv-
ing’’ (IADL’s). Activities of daily living 
include adaptive activities such as car-
ing appropriately for one’s grooming 
and hygiene, bathing, dressing, and 
eating. Instrumental activities of daily 
living include cooking, cleaning, shop-
ping, taking public transportation, 
paying bills, maintaining a residence, 
using the telephones and directories, 
using a post office, etc. A ‘‘physical or 
mental disability’’ refers to a physical 
or mental impairment that substan-
tially limits one or more of the major 
life activities of an individual as de-
fined in 29 CFR 1630.2 (h), (i) and (j). 

Spouse means an individual who is a 
husband or wife pursuant to a marriage 
that is a legal union between one man 
and one woman, including common law 
marriage between one man and one 
woman in States where it is recog-
nized. 

Tour of duty has the meaning given 
that term in § 610.102 of this chapter. 

[58 FR 39602, July 23, 1993, as amended at 60 
FR 67287–67288, Dec. 29, 1995; 61 FR 64451, Dec. 
5, 1996; 65 FR 37240, June 13, 2000]

§ 630.1203 Leave entitlement. 
(a) An employee shall be entitled to a 

total of 12 administrative workweeks 
of unpaid leave during any 12-month 
period for one or more of the following 
reasons: 

(1) The birth of a son or daughter of 
the employee and the care of such son 
or daughter; 

(2) The placement of a son or daugh-
ter with the employee for adoption or 
foster care; 

(3) The care of a spouse, son, daugh-
ter, or parent of the employee, if such 
spouse, son, daughter, or parent has a 
serious health condition; or 

(4) A serious health condition of the 
employee that makes the employee un-
able to perform any one or more of the 
essential functions of his or her posi-
tion. 

(b) An employee must invoke his or 
her entitlement to family and medical 
leave under paragraph (a) of this sec-
tion, subject to the notification and 
medical certification requirements in 
§§ 630.1206 and 630.1207. An employee 
may not retroactively invoke his or 
her entitlement to family and medical 
leave. However, if an employee and his 
or her personal representative are 
physically or mentally incapable of in-
voking the employee’s entitlement to 
FMLA leave during the entire period in 
which the employee is absent from 
work for an FMLA-qualifying purpose 
under paragraph (a) of this section, the 
employee may retroactively invoke his 
or her entitlement to FMLA leave 
within 2 workdays after returning to 
work. In such cases, the incapacity of 
the employee must be documented by a 
written medical certification from a 
health care provider. In addition, the 
employee must provide documentation 
acceptable to the agency explaining 
the inability of his or her personal rep-
resentative to contact the agency and 
invoke the employee’s entitlement to 
FMLA leave during the entire period in 
which the employee was absent from 
work for an FMLA-qualifying purpose. 
An employee may take only the
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amount of family and medical leave 
that is necessary to manage the cir-
cumstances that prompted the need for 
leave under paragraph (a) of this sec-
tion. 

(c) The 12-month period referred to in 
paragraph (a) of this section begins on 
the date an employee first takes leave 
for a family or medical need specified 
in paragraph (a) of this section and 
continues for 12 months. An employee 
is not entitled to 12 additional work-
weeks of leave until the previous 12-
month period ends and an event or sit-
uation occurs that entitles the em-
ployee to another period of family or 
medical leave. (This may include a con-
tinuation of a previous situation or cir-
cumstance.) 

(d) The entitlement to leave under 
paragraphs (a)(1) and (2) of this section 
shall expire at the end of the 12-month 
period beginning on the date of birth or 
placement. Leave for a birth or place-
ment must be concluded within this 12-
month period. Leave taken under para-
graphs (a)(1) and (2) of this section, 
may begin prior to or on the actual 
date of birth or placement for adoption 
or foster care, and the 12-month period, 
referred to in paragraph (a) of this sec-
tion begins on that date. 

(e) Leave under paragraph (a) of this 
section is available to full-time and 
part-time employees. A total of 12 ad-
ministrative workweeks will be made 
available equally for a full-time or 
part-time employee in direct propor-
tion to the number of hours in the em-
ployee’s regularly scheduled adminis-
trative workweek. The 12 administra-
tive workweeks of leave will be cal-
culated on an hourly basis and will 
equal 12 times the average number of 
hours in the employee’s regularly 
scheduled administrative workweek. If 
the number of hours in an employee’s 
workweek varies from week to week, a 
weekly average of the hours scheduled 
over the 12 weeks prior to the date 
leave commences shall be used as the 
basis for this calculation. Any holidays 
authorized under 5 U.S.C. 6103 or by Ex-
ecutive order and nonworkdays estab-
lished by Federal statute, Executive 
order, or administrative order that 
occur during the period in which the 
employee is on family and medical 
leave may not be counted toward the 

12-week entitlement to family and 
medical leave. 

(f) If the number of hours in an em-
ployee’s regularly scheduled adminis-
trative workweek is changed during 
the 12-month period of family and med-
ical leave, the employee’s entitlement 
to any remaining family and medical 
leave will be recalculated based on the 
number of hours in the employee’s cur-
rent regularly scheduled administra-
tive workweek. 

(g) Each agency shall inform its em-
ployees of their entitlements and re-
sponsibilities under this subpart, in-
cluding the requirements and obliga-
tions of employees. 

(h) An agency may not put an em-
ployee on family and medical leave and 
may not subtract leave from an em-
ployee’s entitlement to leave under 
paragraph (a) of this section unless the 
agency has obtained confirmation from 
the employee of his or her intent to in-
voke entitlement to leave under para-
graph (b) of this section. An employee’s 
notice of his or her intent to take leave 
under § 630.1206 may suffice as the em-
ployee’s confirmation. 

[58 FR 39602, July 23, 1993, as amended at 61 
FR 64452, Dec. 5, 1996; 65 FR 26486, May 8, 
2000]

§ 630.1204 Intermittent leave or re-
duced leave schedule. 

(a) Leave under § 630.1203(a) (1) or (2) 
of this part shall not be taken inter-
mittently or on a reduced leave sched-
ule unless the employee and the agency 
agree to do so. 

(b) Leave under § 630.1203(a) (3) or (4) 
of this part may be taken intermit-
tently or on a reduced leave schedule 
when medically necessary, subject to 
§§ 630.1206 and 630.1207(b)(6) of this part. 

(c) If an employee takes leave under 
§ 630.1203(a) (3) or (4) of this part inter-
mittently or on a reduced leave sched-
ule that is foreseeable based on planned 
medical treatment or recovery from a 
serious health condition, the agency 
may place the employee temporarily in 
an available alternative position for 
which the employee is qualified and 
that can better accommodate recurring 
periods of leave. Upon returning from 
leave, the employee shall be entitled to
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